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1. AUTOMATIC STAY 

1.1 Covered Activities 

1.1.a. Court enjoins pension trustee’s participation in U.K. pension funding proceeding against 
U.S. debtor. U.S. debtors were part of a multinational, Canadian-based corporation that also had 
significant subsidiaries and operations in the United Kingdom. The Canadian parent and the U.S. and U.K. 
subsidiaries all commenced insolvency proceedings in their respective jurisdictions on the same day, and 
all three courts granted recognition to the other proceedings. After the bankruptcy and insolvency 
proceedings were commenced, the U.K. pension regulator determined that the U.K. debtors’ pension 
plans were substantially underfunded as of a date approximately six months before bankruptcy and 
insolvency proceedings and issued a “Warning Notice” of intent to issue a “financial support directive” 
(FSD) against the U.S. and Canadian affiliates to contribute to the U.K. pension trust fund. The pension 
trustees and the U.K. Pension Protection Fund filed proofs of claim in the U.S. chapter 11 cases for a 
portion of the underfunding deficiency. The automatic stay enjoins any act to assess a claim that could 
have been brought before bankruptcy. Courts use two tests to determine whether section 362(b)(4)’s 
exception for a proceeding by a governmental unit to enforce its police or regulatory power applies: 
whether the proceeding has a public health and safety, rather than a pecuniary, purpose and whether it is 
taken in furtherance of a public policy and not to adjudicate private rights. The exception should not be 
construed broadly where the governmental unit is a foreign regulator, because the bankruptcy court 
cannot easily enjoin foreign proceedings. Although the pension regulator that conducts the proceeding is a 
foreign governmental unit, the pension trustee and the Pension Protection Fund, which insures workers’ 
pensions, are private parties seeking adjudication of their rights against the debtor and do not qualify for 
the exception. The FSD proceeding addresses only a financial shortfall in pension funding, not any public 
health or safety issues, and its purpose is not to protect safety or welfare but only to adjudicate the private 
rights of the pension trust and the Pension Protection Fund. It is unnecessary in this case to decide 
whether both tests must be met for the exception to apply, because the proceeding fails both tests. 
Therefore, it does not meet any of the police or regulatory exception requirements, and the court enjoins 
the pension trustee and the Pension Protection Fund from participating in the FSD proceeding. Trustees of 
Nortel Networks U.K. Pension Plan v. Nortel Networks Inc. (In re Nortel Networks Inc.), ___ F.3d ___, 
2011 U.S. App. LEXIS 25929 (3d Cir. Dec. 29, 2011). 

1.1.b. Section 362(b)(4) does not protect a collection action receiver. The municipal debtor had 
issued revenue bonds, secured by a pledge of the net revenues of the debtor’s sewer system. The debtor 
defaulted in payments. The indenture trustee sought and obtained the appointment of a state court 
receiver, as provided in the indenture, to take possession of and operate the system, collect revenues, set 
rates and pay net revenues to the indenture trustee for distribution to bondholders. Upon the debtor’s 
filing its chapter 9 case, the receiver moved for the bankruptcy court to abstain from taking any action to 
interfere with the receivership. Section 362(b)(4) excepts from the automatic stay an action by a 
governmental unit to enforce its police or regulatory power. Property that is subject to a receivership is in 
the custody of the receivership court, and a receiver takes possession only as an officer of the appointing 
court. Although the receivership court might be considered a governmental unit, the receiver, which holds 
the property only for the receivership court, is not. 28 U.S.C. § 1334(e) gives the bankruptcy court 
exclusive in rem jurisdiction over all property of the debtor as of the commencement of the case. The 
bankruptcy court’s exclusive jurisdiction places the property in the custody of the bankruptcy court, ousting 
the receivership court of control and the receiver of possession. When the bankruptcy filing dispossesses 
the receivership court (and therefore the receiver), no property of the debtor remains within that court’s 
jurisdiction for purposes of enforcing the police or regulatory power. In re Jefferson County, Ala., ___ B.R. 
___, 2012 Bankr. LEXIS 40 (Bankr. N.D. Ala. Jan. 19, 2012). 

1.1.c. Automatic stay prohibits attachment of a lien for unpaid municipal utility expenses. The 
Wisconsin municipal utility statute provides that, through a procedure initiated each year on October 15, an 
unpaid municipal utility bill “will be levied as a tax” on November 15 against the real property to which utility 
services were provided, and the amount will appear on the next property tax bill as a “special charge”. The 
debtor owed substantial sums to its municipal utility when it filed chapter 11 on June 30. On October 15, 
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the utility sent the debtor in possession a letter advising it that the unpaid amounts would become a lien 
against the debtor’s real property if they remained unpaid after October 30. The automatic stay prohibits 
“any act to create, perfect or enforce any lien against property of the estate” or “any act to collect, assess, 
or recover a claim”. Section 362(b) provides exceptions to the automatic stay, but courts must construe 
them narrowly to further the stay’s protective purposes. Section 362(b)(3) excepts from the stay “any act to 
perfect … an interest in property to the extent that”, under section 546(b)(1), the perfection would relate 
back so as “to be effective against an entity that acquires rights in such property before the date of 
perfection”. The exception applies only where the creditor, as of the petition date, has an unperfected 
interest in the property, not merely the right to obtain an interest. Here, the utility did not have such an 
interest at the petition date, because the lien would arise only on November 15 and only if the debtor did 
not pay the utility bill by then. Section 362(b)(9) excepts from the stay “the issuance to the debtor by a 
governmental unit of a notice of tax deficiency [and] the making of an assessment for any tax and issuance 
of a notice and demand for payment of such an assessment”. A tax is a governmental levy to support the 
functions of government, not a fee or reimbursement for services rendered. The Wisconsin statute’s 
treatment of the collection of the bill “as a tax” does not bring it within the meaning of “tax” in section 
362(b)(9). Section 362(b)(18) excepts from the stay “the creation or perfection of a statutory lien for …  
a special tax or special assessment on real property … imposed by a governmental unit” after the petition 
date. A special tax or special assessment is limited to one imposed for payment for a local improvement or 
to enhance local property values. The utility charge does not qualify. Therefore, none of the automatic stay 
exceptions apply, and the utility’s notice to the debtor in possession violated the stay. Reedsburg Util. 
Comm’n v. Grede Foundries, Inc. (In re Grede Foundries, Inc.), 651 F.3d 786 (7th Cir. 2011). 

1.2 Effect of Stay 

1.3 Remedies 

1.3.a. A receiver is a party in interest for purposes of seeking stay relief or abstention from 
proceedings that would interfere with the receivership. The municipal debtor had issued revenue 
bonds, secured by a pledge of the net revenues of the debtor’s sewer system. The debtor defaulted in 
payments. The indenture trustee sought and obtained the appointment of a state court receiver, as 
provided in the indenture, to take possession of and operate the system, collect revenues, set rates and 
pay net revenues to the indenture trustee for distribution to bondholders. Upon the debtor’s filing its 
chapter 9 case, the receiver moved for the bankruptcy court to abstain from taking any action to interfere 
with the receivership. Only a party in interest may request relief from the bankruptcy court. The Code does 
not define “party in interest”, though section 1109(b) contains a nonexclusive list of some parties in 
interest. An entity is a party in interest if it has a sufficient interest, whether pecuniary or practical, in the 
particular proceeding to merit representation. Although the receiver is not a creditor but is merely an arm 
of the appointing court, the receiver has a sufficient practical interest in knowing whether and to what 
extent the automatic stay and the Code’s turnover provisions apply to qualify as a party in interest.  
In re Jefferson County, Ala., ___ B.R. ___, 2012 Bankr. LEXIS 40 (Bankr. N.D. Ala. Jan. 19, 2012). 

2. AVOIDING POWERS 

2.1 Fraudulent Transfers 

2.2 Preferences 

2.2.a. Bailed property becomes property of the debtor if it is commingled and untraceable.  
The debtor provided utility management services to its customers. Among other things, it collected 
customer’s monthly electric payments to pay to their utilities, usually within two days after receiving a 
customer’s payment. The debtor used only a single bank account for the payments and contracted with its 
customers that it would have no legal or equitable interest in the customer funds. Shortly before bankruptcy, 
the debtor began a Ponzi and check-kiting scheme to conceal diversion of funds and to keep customers 
advancing their utility payments. The debtor no longer paid utilities directly from customers’ payments within 
a day or two after receipt. After bankruptcy, the trustee sued the utilities who received payments to avoid the 
payments as preferences. A preference is a transfer of property of the debtor. For this purpose, “property of 
the debtor” is property that would have become property of the estate if the transfer had not been made. 
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Property that the debtor holds in trust does not become property of the estate. Money that the debtor holds 
as an agent or bailee does not become property of the estate. However, the debtor holds property as a bailee 
only if the property is specifically identifiable as the bailor’s property. If the debtor commingles the property 
and treats it as its own, even if in breach of an agreement with the bailor, it become property of the debtor. 
Therefore, if the bailor (or, in this case, the preference defendants) could not trace the source of the money 
used to pay the defendants, then the property was property of the debtor, and the payments are subject to 
avoidance and recovery as preferences. Stoebner v. Consumers Energy Co. (In re LGI Energy Solutions, Inc.), 
___ B.R. ___2011 Bankr. LEXIS 4728 (8th Cir. B.A.P. Dec. 8, 2011). 

2.3 Postpetition Transfers 

2.3.a. Recipient of an avoidable transfer is not a mere conduit if it has previously paid the 
purported initial transferee. The debtor engaged a law firm to register its trademark in Europe. The law 
firm retained a French firm to file the registration. The French firm billed the law firm for its services. The 
law firm billed the debtor, including the French firm’s bill as a “disbursement”. The law firm then paid the 
French firm, and the debtor later filed a chapter 11 case. Around the plan’s effective date, the debtor in 
possession paid the law firm its entire invoice amount, including the “disbursement” amount. The 
confirmed plan provided for a liquidation trust. The liquidation trustee sued the law firm to avoid and 
recover the postpetition transfer. A recipient of an avoidable transfer is not liable if it was a mere conduit, 
rather than a transferee. A conduit does not have dominion or control over the transferred asset and must 
not be able to redirect the transfer to its own use. Here, the transfer did not flow through the law firm. 
Rather, the law firm met its obligation to the French firm before bankruptcy and was free to use the debtor 
in possession’s payment in any way it chose. Therefore, it was not a mere conduit but was a transferee 
who was liable to the liquidating trustee. Dembsky v. Frommer, Lawrence & Haug, LLP (In re Lambertson 
Truex, LLC), 458 B.R. 155 (Bankr. D. Del. 2011). 

2.4 Setoff 

2.5 Statutory Liens 

2.6 Strong-arm Power 

2.6.a. Section 544(a) does not permit the trustee to bring claims on behalf of creditors for 
aiding and abetting the debtor’s fraud. The trustee brought an action against a third party for aiding 
and abetting the debtor’s fraud. The debtor could not have brought such an action, because the in pari 
delicto doctrine would have barred it. So the trustee sued on behalf of all creditors, asserting that section 
544(a) gave him authority to do so. Section 544(a) provides that the trustee “shall have, as of the 
commencement of the case … the rights and powers of, or may avoid any transfer of property … that is 
voidable by (1) a creditor that extends credit to the debtor at the time of the commencement of the case, 
and that obtains, at such time and with respect to such credit, a judicial lien on all property on which a 
creditor on a simple contract could have obtained such a judicial lien”. A creditor that extends credit to the 
debtor at the time of the commencement of the case could not assert any claim, such as one for 
prepetition fraud, that accrued before then, nor could such a creditor bring claims on behalf of other 
creditors. Moreover, such a reading would obviate any need for section 544(b), because it would give the 
trustee all rights to avoid transfers under state fraudulent transfer laws, and would effectively overrule 
Caplin v. Marine Midland Grace Trust Co., 406 U.S. 416 (1972), which prohibited a trustee from asserting 
claims belonging solely to creditors. Therefore, the court dismisses the trustee’s action. Picard v. 
JPMorgan Chase & Co. (In re Bernard L. Madoff Inv. Secs.), 460 B.R. 84 (S.D.N.Y. 2011). 

2.7 Recovery 

2.7.a. Lead bank who held a loan for participants was a conduit, not an initial transferee. The lead 
bank loaned the debtor money and sold participation interests in 95% of the loan to other banks. The 
participation agreements provided that the transactions were sales of interests in the loan. Each participant 
agreed to fund its portion of the loan, and the lead bank agreed to hold the loan documents, administer the 
loan as if it were the holder of the whole loan, hold all payments received from the debtor for the 
purchasers’ benefit (less a small servicing fee) and remit any payments within 10 days after receipt from the 
debtor. The participation agreements did not establish a trust relationship between the lead bank seller and 
the purchasers nor a debtor-creditor relationship, because they provided for a sale of interests in the loan. 
The debtor made a large repayment within 90 days before bankruptcy that the trustee avoided as a 
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preference. The trustee may recover an avoided preference from the initial transferee but not from a 
recipient who is a mere conduit of the payment. A recipient is not an initial transferee unless it has both 
control over the transferred property and the legal right to use the property for its own purposes. The lead 
bank here was not a creditor as to 95% of the payment and was required to transfer the payments 
attributable to the participants and therefore did not have the legal right to use the funds for its own benefit. 
The ability of the lead bank to commingle the funds before payment to the participants did not make it an 
initial transferee. Commingling is part of ordinary banking practice, and the participation agreement did not 
require segregation of the funds. Northern Capital, Inc. v. Stockton Nat’l Bank (In re Brooke Corp.),  
458 B.R. 579 (Bankr. D. Kan. 2011). 

3. BANKRUPTCY RULES 

3.1.a. U.S. Trustee may conduct examination related to a proof of claim, but only of matters 
arising in the case. The bank filed a proof of claim secured by a mortgage, without copies of the 
promissory note or mortgage, claiming the documents had been lost. In response to a motion from the 
U.S. Trustee, the bank amended its proof of claim to attach copies of the note and the mortgage and to 
reduce the amount owing by about 15%. The U.S. Trustee then sought an examination of the bank under 
Rule 2004 about matters related to the proof of claim, the previously lost documents and the bank’s 
policies and procedures addressing preparation and filing of proofs of claim and lost documents. Rule 
2004 permits the court to order an examination on “motion of any party in interest”. The Code is 
ambiguous on whether the U.S. Trustee is a “party in interest”. Section 307 provides that the U.S. Trustee 
“may raise and may appear and be heard on any issues in any case or proceeding” under the Code. This 
broad language provides the U.S. Trustee standing to request an examination under Rule 2004. In 
addition, the U.S. Trustee is a party in interest for purposes of protecting bankruptcy rules and procedures, 
for which the U.S. Trustee is the Congressionally appointed watchdog, and to prevent abuse of the 
bankruptcy law. However, a Rule 2004 examination may relate only to the particular case and to the 
debtor-creditor relationship. It does not permit a nationwide examination into a creditor’s policies and 
procedures, and it may not be used as a regulatory tool. Therefore, the U.S. Trustee may take the 
examination, but only concerning matters relating to this case. Bank of America, N.A. v. Landis, ___ B.R. 
___, 2011 U.S. Dist. LEXIS 140868 (D. Nev. Dec. 7, 2011). 

3.1.b. Court may approve settlement that pays the debtor’s bankruptcy attorney from non-estate 
funds. The real property on which the debtor operated its business was titled in the name of one of the 
debtor’s principals, who were in the middle of a divorce during the bankruptcy. To settle disputes about the 
ownership of the property and its division in the divorce, the trustee and the principals agreed that the 
estate would receive 50% of the property’s sale proceeds, each principal would receive 25% and the two 
principals would pay debtor’s bankruptcy attorney a portion of their shares. An unpaid administrative 
creditor objected to the settlement as violating the Code priority scheme. The payment to the debtor’s 
bankruptcy attorney came only from the principals’ shares, not from the bankruptcy estate, and so did not 
implicate the distribution of property of the estate. Disapproval of the settlement would not necessarily 
bring the portion that was to be paid to the attorney into the estate. Therefore, the priority scheme does not 
apply, and the bankruptcy court properly approved the settlement. In re Holly Marine Towing, Inc., ___ F.3d 
___, 2012 U.S. App. LEXIS 239 (7th Cir. Jan. 6, 2011). 

4. CASE COMMENCEMENT AND ELIGIBILITY 

4.1 Eligibility 

4.2 Involuntary Petitions 

4.2.a. Appealed, unstayed state court judgment establishes that claims are not subject to bona 
fide dispute. As sanctions for repeated discovery abuses, the state court struck the debtor’s answer to 
the complaint and entered judgment for an amount determined by a jury. The debtor appealed. The 
appellate court denied a stay pending appeal. Several plaintiffs obtained liens on the debtor’s property in 



5 

 

enforcement actions. Others filed an involuntary petition against the debtor within 90 days after the first 
plaintiffs obtained the liens. An involuntary case is commenced by the filing of a petition by creditors who 
hold claims that are not contingent as to liability or the subject of a bona fide dispute as to liability or 
amount. An unstayed state court judgment (other than a default judgment) establishes a debtor’s liability 
and that it is not in bona fide dispute for purposes of section 303. Moreover, the petitioners’ good faith in 
filing the petition is not relevant to whether the court should grant an order for relief. It is relevant only if 
the court dismisses the case and must determine attorneys’ fees and damages under section 303(i). 
Marciano v. Fahs (In re Marciano), 459 B.R. 27 (9th Cir. B.A.P. 2011). 

4.3 Dismissal 

5. CHAPTER 11 

5.1 Officers and Administration 

5.1.a. Dissolved liquidating debtor does not have right to unclaimed funds deposited into court 
registry. The debtor confirmed a plan that provided for all of its assets to be vested in a liquidating trust, 
which would collect and liquidate the assets and make distributions to creditors. The plan provided that the 
debtor and its shareholder would not receive or retain any property under the plan. The debtor was 
administratively dissolved under state law. After the trust completed the liquidation and distribution, it 
remitted unclaimed distributions to the court registry. The debtor’s last officer assigned any rights the debtor 
had in any estate funds to a “fund locator”, who would pursue the funds and share a portion with the officer. 
Section 347(b) provides that any unclaimed funds under a plan distribution “becomes the property of the 
debtor or of the entity acquiring the assets of the debtor under the plan, as the case may be.” Under state 
law, a dissolved corporation is not authorized to make assignments as attempted in this case. The debtor did 
not continue to exist for purposes of section 347(b), and the plan provided for disposition of the funds in a 
manner that excluded the debtor and its shareholders. Therefore, the funds will be treated the same as 
unclaimed funds in a chapter 7 case and will remain in the court registry until claimed by creditors entitled to 
receive them. In re A.G.A. Flowers, Inc., 457 B.R. 884 (Bankr. S.D. Fla. 2011). 

5.1.b. Segregated cash deposit offered by the debtor in possession provides adequate 
assurance for utility service. The debtor in possession filed a first day motion to determine adequate 
assurance for its utilities. It proposed a segregated, interest-bearing bank deposit of two weeks’ service 
charges. Section 366(c)(2) permits a utility to alter or discontinue service if, during the 30-day period after 
the petition date, the utility does not receive from the debtor in possession “adequate assurance of 
payment for utility service that is satisfactory to the utility.” Section 366(c)(3)(A) permits the court, on 
request of a party in interest, to modify the assurance amount. Section 366(c)(2) does not contemplate 
that only the utility may set the form and manner of assurance. The debtor in possession may propose the 
assurance. If the utility is not satisfied, either party (the utility or the debtor in possession) may request 
modification. Otherwise, the debtor in possession could lose service by the utility’s inaction, and the court’s 
ability to set the assurance form and amount would be limited. Section 366(c)(3)(B) requires that the 
assurance be in the form of a cash deposit, a letter of credit, a certificate of deposit or prepayment. The 
escrow deposit here meets that requirement. It is similar to a letter of credit, without the fees. Long Isl. 
Lighting Co. v. The Great Atl. & Pac. Tea Co., Inc. (In re The Great Atl. & Pac. Tea Co., Inc.), ___ B.R. ___, 
2011 U.S. Dist. LEXIS 131621 (S.D.N.Y. Nov. 14, 2011). 

5.2 Exclusivity 

5.3 Classification 

5.4 Disclosure Statements and Voting 

5.4.a. Section 1129(a)(10)’s single impaired class acceptance requirement applies to each 
debtor in a joint plan. The 111 jointly administered debtors proposed a single joint chapter 11 plan. The 
plan did not provide for substantive consolidation of the debtors, so the plan was deemed to be a separate 
plan for each of them. Every impaired class for which an acceptance or rejection was submitted accepted 
the plan, though for some of the debtors, there were no acceptances or rejections from any impaired 
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class. Section 1129(a)(10) requires, as a condition to confirmation, that a plan be accepted by at least 
one impaired class of claims. Under section 102(7), “the singular includes the plural”, so the reference in 
section 1129(a)(10) to “a plan” should not be read to apply on a “per plan”, rather than a per debtor, 
basis, and entity separateness is fundamental. Section 1129’s other confirmation conditions also speak in 
the singular, yet provisions such as subsection (a)(3)’s good faith test and subsection (a)(7)’s best interest 
test apply per debtor. Read consistently with those paragraphs, subsection (a)(10) should apply per 
debtor. Finally, joint administration, which has the effect of permitting a joint plan, should not have any 
substantive effect. Applying section 1129(a)(10)’s acceptance requirement on a per plan basis would 
have such an effect. Therefore, it applies on a per debtor basis. The court notes that, with proper notice in 
the disclosure statement or voting instructions, a non-voting class might appropriately be treated as an 
accepting class. In re Tribune Co., ___ B.R. ___, 2011 WL 5142420 (Bankr. D. Del. Oct. 31, 2011). 

5.5 Confirmation, Absolute Priority 

5.5.a. A debtor may use artificial impairment to meet the consenting class requirement of section 
1129(a)(10). The single asset real estate debtor owed $32 million to a single secured creditor, who had 
purchased the claim to acquire the real estate, and $60,000 to general unsecured creditors. The real estate 
was worth $34 million, and the debtor had adequate cash to pay unsecured creditors in full upon 
confirmation. The debtor’s plan proposed to pay the secured claim over five years and to pay the unsecured 
claims over three months after the effective date. The secured class rejected the plan; the unsecured class 
and the equity class accepted. Section 1129(a)(10) requires as a condition to confirmation that at least one 
impaired class of claims accept the plan. The plan’s proposal to pay unsecured claims over three months 
was an artificial impairment; that is, it was a minor impairment that was not required by the debtor’s cash 
position. Section 1129(a)(10) does not distinguish between kinds of impairment, and Congress intended to 
give “impairment” the broadest possible meaning. Therefore, artificial impairment does not vitiate 
acceptance for purposes of applying section 1129(a)(10). A court may deny confirmation of a plan that 
artificially impairs a class under section 1129(a)(3) for not being proposed in good faith. “Good faith” 
requires only a legitimate purpose to reorganize in a way that has a reasonable chance of success. The 
Code’s language permits the debtor to use artificial impairment to obtain confirmation and implicitly 
recognizes a debtor’s need for negotiating leverage with its creditors to preserve value for equity. Compliance 
with explicit and implicit Code provisions supports a finding of good faith. The creditor’s motive and 
consequent refusal to negotiate as a creditor in this case further supports the propriety of the debtor’s 
actions. In re Village at Camp Bowie I, L.P., 454 B.R. 702 (Bankr. N.D. Tex. 2011). 

6. CLAIMS AND PRIORITIES 

6.1 Claims 

6.1.a. Agent with only general authorization may file a proof of claim. The creditor purchased a 
loan from another lender, who was also the agent under the loan agreement. The loan agreement 
authorized the agent to enforce and pursue all rights and remedies under the loan agreement. The creditor 
had not seen the loan agreement before the claims filing bar date. The creditor received a letter from the 
agent shortly after the debtors filed their cases saying that the agent was “continuing to act as authorized 
agent under the [loan agreement] in connection with those proceedings and was actively pursuing all 
avenues of recovery” and that it would “proceed on behalf of the lenders … in these cases”. In 
conversations before the bar date between the creditor and the agent, the creditor understood the agent 
to say that it would take whatever action necessary or appropriate to protect the creditor’s interests, 
though the agent never used the word “agent” nor said expressly that it would file a proof of claim for the 
creditor. The debtors objected to the agent’s proof of claim for the creditor. Rule 3001(b) permits a 
creditor’s authorized agent to file a proof of claim for the creditor. The Rule looks to nonbankruptcy agency 
law to determine whether the filer is an authorized agent, but the creditor must authorize the agent before 
the bar date. Establishment of an agency relationship requires only “assent”, not express authorization. 
Rule 3001(b) does not require that the authorization expressly authorize the filing of a proof of claim. 
Requiring such “magic words” would be burdensome and impractical and would unduly prejudice unwary 
creditors. Here, the agency provision in the loan agreement did not authorize the agent to file the proof of 
claim for the creditor, because the creditor had not seen (and therefore had not assented to) the provision 
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before the bar date. But the general assent reflected in the agent’s letter and later conversations gave 
adequate authorization for the agent to file the proof of claim for the creditor. Palmdale Hills Prop., LLC v. 
Lehman Comm’l Paper, Inc. (In re Palmdale Hills Prop., LLC), 457 B.R. 29 (9th Cir. B.A. P. 2011). 

6.2 Priorities 

6.2.a. Employees earn severance upon termination. The debtor implemented a severance pay plan 
for its employees which entitled them to a payment, based on length of service, upon termination of 
employment without cause. The debtor reserved the right to amend or terminate the plan at any time. 
Employees who were terminated within 180 days before the petition date filed a priority claim for their 
severance pay. Section 507(a)(4) grants priority to an individual’s claim for “wages, salaries, or 
commissions, including vacation, severance, and sick leave pay” “earned within 180 days before the date 
of the filing of the petition”. An individual earns pay when he becomes entitled to receive it. The severance 
pay here was earned upon termination, not over the course of the employees’ employment, even though 
the measure was based on length of service. Otherwise, if the employee had earned the severance pay 
each week he worked for the debtor, the debtor could not have terminated the plan and divested the 
employee of the earnings. Therefore, the claims are entitled to priority under section 507(a)(4). The result 
may differ from a claim for severance pay after a postpetition termination, because section 503(a)(1), 
which governs payment of administrative expenses, uses different language to define which claims are 
entitled to priority. Matson v. Alarcon, 651 F.3d 404 (4th Cir. 2011). 

6.2.b. Reading v. Brown does not apply in a non-operating chapter 7 case. The debtor installed and 
operated a system to collect and sell methane and other gases generated in a landfill. It filed a chapter 11 
case and continued to operate the system for four years as a debtor in possession, after which a chapter 
11 trustee was appointed. Two years later, the case converted to chapter 7, and a different chapter 7 
trustee was appointed. The system did not function properly during the entire bankruptcy case, but it did not 
fail until four days after the chapter 7 trustee’s appointment. When it failed, it released noxious odors into a 
hotel adjacent to the landfill. The hotel owner filed an administrative expense claim in the chapter 7 case 
for the loss of the hotel’s value resulting from the incident. Reading v. Brown, 391 U.S. 471 (1968), gives 
administrative expense priority to the claim of a party who is injured by the operation of a business in 
chapter 11. Reading’s touchstone is the operation of the business, not the chapter in which the trustee 
operates, because tort expenses are part of the ordinary and necessary expenses of operation. Here, 
however, the chapter 7 trustee was not operating a business in any meaningful sense. He was not 
attempting to achieve improved recoveries for creditors by keeping the system functioning. He operated only 
for a short time and only under compulsion of Midlantic Nat’l Bank v. N.J. Dep’t of Enviro. Protection, 474 
U.S. 494 (1986), which prohibits a trustee from abandoning environmentally hazardous materials. 
Therefore, the estate is not liable for the tort as an administrative expense. In re Resource Tech. Corp.,  
662 F.3d 472 (7th Cir. 2011). 

6.2.c. A claim for the amount owing under a note is not subject to subordination under section 
510(b). The debtor issued notes that were exchangeable for an amount of cash based on the value of a 
reference security. The notes were contractually subordinated in right of payment to “senior 
indebtedness”. Before bankruptcy, some holders exercised their exchange right, which would have entitled 
them to a cash payment substantially in advance of the notes’ maturity. The debtor did not pay them in 
cash. Section 510(b) subordinates a claim “for damages arising from the purchase or sale of a security”. 
The notes are “securities” under section 101(49), but the exchanging noteholders’ claims are not claims 
for “damages”. The claims are for payments on the notes. More generally, section 510(b) is designed to 
prevent disappointed creditors or equity holders from attempting to elevate their position in the capital 
structure by asserting a claim for damages rather than under the instrument under which they assert their 
claim or interest. The exchanging noteholders are not doing so here. They seek only payment of the 
amount owed on the notes at the priority level specified in the notes. Therefore, section 510(b) does not 
apply to their claims. In re Tribune Co., ___ B.R. ___, 2011 WL 5142420 (Bankr. D. Del. Oct. 31, 2011). 

6.2.d. A fraudulent transfer claim is not an asset of the debtor for purposes of applying a 
contractual subordination provision. The debtor issued notes that were contractually subordinated in 
right of payment to senior indebtedness “upon distribution of assets of the Company in the event of any …  
bankruptcy case”. The chapter 11 plan established a litigation trust to pursue fraudulent transfer claims 
that the debtor in possession could assert. The Bankruptcy Code and applicable state law provide 
fraudulent transfer claims to the trustee and creditors, respectively, but not to the debtor, who may not 
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pursue such claims. Therefore, any distribution from the litigation trust is not from “assets of the 
Company” and is not subject to the notes’ subordination provision. In re Tribune Co., ___ B.R. ___2011 
WL 5142420 (Bankr. D. Del. Oct. 31, 2011). 

7. CRIMES 

8. DISCHARGE 

8.1 General 

8.2 Third-Party Releases 

8.2.a. A bar order in a plan to protect settling defendants in multiple defendant litigation does 
not provide an improper third-party release.  In nonbankruptcy litigation against multiple defendants, a 
settling defendant risks a contribution or reimbursement claim asserted by nonsettling defendants against 
whom the plaintiff later obtains a judgment. In such cases, courts have fashioned a bar order, which 
prohibits a nonsettling defendant from asserting a claim for contribution or reimbursement against a 
settling defendant. The bar order provides some protection to a nonsettling defendant by providing an 
appropriate reduction in any judgment that the plaintiff may obtain against it. Such an order is increasingly 
common in partial settlements in multiple-defendant litigation. Here, the chapter 11 plan incorporated a 
settlement with some of the defendants in LBO-driven fraudulent transfer litigation and a bar order to 
protect them from contribution and reimbursement claims that might be asserted by nonsettling 
defendants who were later found liable. A plan may release a nondebtor only in extraordinary cases 
involving fairness and necessity to the reorganization. The bar order here does not release or prevent 
claims against the nonsettling defendants but only reduces their potential liability by an amount that takes 
account of the recovery had from the settling defendants. Therefore, it is not an impermissible third-party 
release. Incidentally, the judgment reduction provision is also consistent with section 550(d), which limits 
the trustee to a single satisfaction on an avoiding power recovery claim. In re Tribune Co., ___ B.R. ___, 
2011 WL 5142420 (Bankr. D. Del. Oct. 31, 2011). 

8.3 Environmental and Mass Tort Liabilities 

8.3.a. Dischargeability of an environmental injunction depends on the alternative remedies the 
agency has under the statute it used to obtain the injunction. The debtor had acquired and operated 
on a manufacturing site from which the debtor and the prior owners had discharged pollutants into the 
groundwater. The debtor ceased operations at the site long before its bankruptcy. However, local 
groundwater pollution remained, and it threatened to migrate and damage additional groundwater sources. 
The debtor entered into agreements with the state environmental department to remediate the property 
under the state’s water quality act, even though at that time it no longer owned the site. The water quality 
act permits the state to require clean-up but does not provide for the state to remediate and seek 
reimbursement. The state’s hazardous waste act and CERCLA authorize such a procedure, but the state did 
not invoke either of those statutes. A claim includes a right to an equitable remedy if breach of 
performance gives rise to a right to payment. An environmental injunction is a claim and is therefore 
dischargeable based on, among other things, whether the pollution is ongoing and whether the enforcing 
agency has a right to payment in lieu of enforcing the injunction. Whether an enforcing agency has an 
alternative right to payment depends on the statute under which the agency moves. Even though the 
agency might have an alternative right to payment under some statute, the court may consider its right to 
payment only under the statute the agency is using. Otherwise, all environmental injunctions would be 
dischargeable, because the state (or federal government) always has the right to remediate a site to protect 
the public health. Here, the state acted only under the water quality act, which did not give it an alternative 
right to payment. In addition, an injunction aimed at preventing further environmental damage, even 
directed at a site at which the debtor no longer operates or even owns, is not a claim, as a land owner has 
no right to pay to pollute. Therefore, the injunction is not a claim and is not dischargeable. Mark IV Indus., 
Inc. v. New Mexico Enviro. Dept. (In re Mark IV Indus., Inc.), 459 B.R. 173 (S.D.N.Y. 2011) 
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9. EXECUTORY CONTRACTS 

9.1.a. Sublease termination defeats subtenant’s attornment obligation. The debtor leased real 
property from the owner and subleased it to the tenant. The sublease required the tenant to attorn to the 
owner if the owner “terminates the Master Lease [or] otherwise succeeds to the interest of” the debtor 
under the lease. In the chapter 11 case, the debtor in possession rejected the lease and the sublease, 
stating in its rejection motion that it intended to treat the sublease as terminated under section 365(h). 
The tenant responded that it too intended to treat the sublease as terminated under section 365(h). The 
owner objected, but its objection was overruled. The owner then sought to enforce the attornment 
provision against the tenant. Attornment requires a tenant to be the tenant of a new landlord if the 
landlord succeeds to the prior owner’s rights. Here, the tenant agreed to attorn if the owner terminates the 
lease or succeeds to the debtor’s interest in the lease. Neither happened. Rather, not only by the rejection 
but also be agreement between the debtor and the tenant, the sublease terminated. Therefore, the tenant 
was released from any further obligation, either to the debtor or to the owner. Green Tree Servicing, LLC v. 
DBSI Landmark Towers, LLC, 652 F.3d 910 (8th Cir. 2011). 

9.1.b. A debtor in possession may not assign a trademark license without the licensor’s consent. 
The debtor sublicensed a trademark. Upon the expiration of the sublicense, the debtor contracted with the 
sublicensor to perform services related to the trademarked goods, which the debtor performed until its 
chapter 11 case. In the case, the debtor in possession moved for authority to assign the services 
agreement as part of a sale of its business. The sublicensor, arguing that the agreement still amounted to a 
trademark sublicense, objected. A debtor in possession may assume and assign an executory contract even 
if the contract prohibits or restricts assignment, unless “applicable law” entitles the counterparty to refuse 
to accept performance from the assignee. The court explains at length why trademark law would entitle a 
trademark licensor to do so but ultimately determines that the agreement is not a trademark license, so the 
debtor in possession may assign it. In re XMH Corp., 647 F.3d 690 (7th Cir. 2011). 

10. INDIVIDUAL DEBTORS 

10.1 Chapter 13 

10.2 Dischargeability 

10.3 Exemptions 

10.4 Reaffirmation and Redemption 

11. JURISDICTION AND POWERS OF THE COURT 

11.1 Jurisdiction 

11.1.a. Bankruptcy court may not determine fraudulent transfer action but may propose findings 
and conclusions. The reorganized debtor sued defendants who had not filed proofs of claim to avoid and 
recover fraudulent transfers. Stern v. Marshall, 131 S. Ct. 2594 (2011), held it unconstitutional for a 
bankruptcy judge to hear and determine, as a core proceeding, a state-law counterclaim that the court did 
not need to resolve to rule on a proof of claim’s allowability. Although the Court emphasized the holding’s 
narrowness, the Court based its decision largely on Granfinanciera S.A. v. Nordberg, 492 U.S. 33 (1989), 
which ruled that a fraudulent transfer defendant had a Seventh Amendment jury trial right because a 
fraudulent transfer action implicated private rights that could constitutionally be resolved only by an 
exercise of the judicial power. Therefore, Stern applies to a fraudulent transfer action against a defendant 
who did not file a proof of claim. Section 157(c) expressly authorizes a bankruptcy judge to hear a 
noncore proceeding and propose findings of fact and conclusions of law to the district court for decision 
but does not prohibit a bankruptcy judge from doing so in a proceeding that the statute designates as 
core. Sections 157(a) and (b) give the district court broad discretion to allocate judicial proceedings 
between the district court and the bankruptcy judges. Therefore, the bankruptcy judge may hear and 
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propose findings and conclusions in a fraudulent transfer action, and the district court so orders. Finally, 
the district court may withdraw the reference based on efficiency, delay, costs and uniformity of 
bankruptcy administration. Allowing the bankruptcy judge to hear the action and propose findings and 
conclusions promotes efficiency and reduces delay and costs because of the bankruptcy judge’s familiarity 
with the underlying facts and legal issues and promotes uniform administration because of the bankruptcy 
judge’s prior handling of similar matters in the case. Heller Ehrmann LLP v. Arnold & Porter, LLP (In re 
Heller Ehrmann LLP), ___ B.R. ___, 2011 U.S. Dist. LEXIS 143223 (N.D. Cal. Dec. 13, 2011). 

11.1.b. Proceeding for equitable subordination is a constitutionally core proceeding. The chapter 7 
trustee brought an action to subordinate a claim on equitable grounds under section 510(c). The 
bankruptcy judge has authority to issue a final decision on a proceeding only if the proceeding is both 
statutorily and constitutionally a core proceeding. Section 157(b) defines core proceeding as one arising 
under title 11 or arising under a case under title 11. Section 157(b)(2) lists examples of core proceedings. 
Sections 157(b)(2)(B) and (O) list proceedings for “allowance or disallowance of claims against the estate” 
or “affecting  … the adjustment of the debtor-creditor … relationship” as core proceedings. An equitable 
subordination proceeding does not seek allowance or disallowance, only priority, and it involves the 
adjustment of the creditor-creditor, not the debtor-creditor, relationship. However, a proceeding that is not 
listed in section 157(b)(2) is core if it invokes a substantive right that title 11 provides or, by its nature, 
could arise only in a bankruptcy case. An equitable subordination claim invokes a right that section 510(c) 
provides and can arise only in a bankruptcy case. Stern v. Marshall, 131 S. Ct. 2594 (2011), prohibits a 
bankruptcy judge from determining a core proceeding if doing so requires an exercise of the judicial power 
of the United States. Despite broad language in parts of the opinion (which the bankruptcy court here 
catalogs), the Supreme Court’s ultimate conclusion was that Congress had violated Article III “in one 
isolated respect” and its decision did “not change all that much” or meaningfully change the division of 
labor in the statute. Therefore, Stern must be read narrowly. An equitable subordination claim does not 
invoke a state law claim and therefore does not implicate Stern, narrowly read. It implicates only the 
Bankruptcy Code, so the bankruptcy judge may constitutionally determine the claim. Burtch v. Huston  
(In re USDigital, Inc.), ___ B.R. ___, 2011 Bankr. LEXIS 4862 (Bankr. D. Del. Dec. 20, 2011). 

11.1.c. A foreign representative’s claims to recover pre-foreign proceeding transfers under 
common law theories are not core proceedings. Foreign representatives sued foreign defendants in 
state court to recover transfers of property that the foreign debtor had made before its liquidation 
proceeding commenced under common law theories of mistake, money had and received and unjust 
enrichment and under the foreign avoiding power statutes. After the bankruptcy court granted recognition, 
the foreign representatives removed the state court cases to the bankruptcy court. On timely motion of a 
party in interest, the bankruptcy court must abstain from a noncore proceeding based on a state law claim 
over which federal jurisdiction exists only in bankruptcy if the action is commenced and can be timely 
adjudicated in the state court. A core proceeding is one that arises under title 11 or arises in a case under 
title 11, which the court must determine based on the proceeding’s form and substance. A proceeding 
arises under title 11 if the Code creates the substantive right. Chapter 15’s authorization of the foreign 
representative’s action, without more, is insufficient to meet that standard. A proceeding arises in a title 11 
case if there is a statutory basis for subject matter jurisdiction. Section 1521(a)(5) authorizes the 
bankruptcy court to entrust the administration or realization of the debtor’s assets within the territorial 
jurisdiction of the United States to the foreign representative; section 1521(a)(7) authorizes the court to 
grant additional relief available to a trustee, except for the Code’s avoiding powers. Section 1521(a)(5) 
contains a specific territorial limitation and so is not a basis for core jurisdiction over a proceeding to 
recover foreign assets or avoid foreign transfers. Chapter 15 cases are ancillary and assert jurisdiction only 
over assets within the United States, to assist the foreign court, not to become the principal case. 
Therefore, section 1521(a)(7)’s catch-all provision allowing additional relief does not authorize a foreign 
representative to pursue non-U.S. assets, especially under avoiding power-like claims, which are specifically 
excluded. A proceeding may also arise in a title 11 case if it would have no existence outside of bankruptcy. 
These common law claims that all arose before the foreign liquidation proceeding began do not meet that 
standard. Finally, the claims are traditional state law claims that do not implicate private rights and are 
beyond the bankruptcy court’s authority to hear and decide. Therefore, these proceedings do not arise 
under title 11 or arise in a case under title 11 and are not core proceedings. If the other grounds for 
abstention are met, the court must abstain. In re Fairfield Sentry Ltd., 455 B.R. 665 (S.D.N.Y. 2011). 
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11.1.d. Bankruptcy court has postconfirmation jurisdiction over subsequent transferee action 
under section 550 but not one under the UFTA. The plan established a litigation trust, which the plan 
vested with fraudulent transfer actions that the debtor in possession filed before confirmation. After the 
trustee got judgment in the actions, he filed subsequent transferee actions in the bankruptcy court against 
others, who were not defendants in the original actions, under section 550 and the comparable provision 
of the Texas UFTA. A bankruptcy court’s jurisdiction narrows after confirmation. It extends only to related 
proceedings that involve disputes that are integral to the plan, that involve preconfirmation activities and 
were asserted before confirmation or that are determined under bankruptcy law, but not related 
proceedings that involve postconfirmation relations between the parties or do not depend on the plan for 
resolution, whether or not the outcome may affect distribution to creditors. It also extends to core 
proceedings. A core proceeding is one that arises under title 11 or arises in a case under title 11. The 
action under section 550 arises under title 11 and is core because it invokes a right created by the 
Bankruptcy Code. The UFTA claim, however, does not invoke a Bankruptcy Code right or provision and 
therefore is not a core proceeding. It involves strangers to the bankruptcy case and facts beyond those 
proferred during the fraudulent transfer action and is therefore not a related proceeding. Section 1367 of 
title 28 grants the district courts supplemental jurisdiction (previously divided into “ancillary jurisdiction” 
and “pendent jurisdiction”). Supplemental jurisdiction includes jurisdiction to permit a single court to 
dispose of factually interdependent claims, whether or not involving additional parties or claims that might 
not otherwise be within the court’s subject matter jurisdiction, and jurisdiction to enforce a court’s order or 
judgment or to vindicate its authority. The UFTA subsequent transferee action here is a new, independent 
action that does not meet either of the tests for supplemental jurisdiction. Moreover, section 1367 grants 
jurisdiction only to the district courts, and supplemental jurisdiction is not within the district court’s power 
to refer under section 157 of title 28. Faulkner v. Eagle View Cap. Mgmt. (In re The Heritage Org. L.L.C.), 
454 B.R. 353 (Bankr. N.D. Tex. 2011). 

11.1.e. Bankruptcy court does not have postconfirmation jurisdiction to characterize partnership’s 
plan transaction for tax purposes. The debtor partnership confirmed a plan that restructured the 
partnership into a limited liability company and discharged a portion of the claims against the partnership 
property. The confirmation order (but not the plan) provided that the plan transactions “do not provide for … 
and will not constitute, the liquidation of all or substantially all of the property of the Debtor’s Estate”.  
The state taxing agency later attempted to tax the general partners for capital gains, characterizing the 
restructuring as resulting in a taxable sale, rather than nontaxable cancellation of debt income. The 
bankruptcy court issued an order to show cause why the agency should not be held in contempt for attacking 
and refusing to comply with the confirmation order. The bankruptcy court has jurisdiction over a matter arising 
under title 11 (based on a right that title 11 grants) or arising in a case under title 11 (a matter that would 
not exist outside a bankruptcy case). The dispute here does not implicate arising under or arising in 
jurisdiction, because it is not based on any provision of the Code and is not unique to the bankruptcy case.  
A bankruptcy court also has jurisdiction over a proceeding related to a title 11 case, but its postconfirmation 
related to jurisdiction is narrower than its preconfirmation jurisdiction. After confirmation, the dispute must 
have a close nexus to the bankruptcy case, which requires that the dispute’s resolution affects the 
reorganized debtor, the estate or the plan’s implementation. Here, the plan had been fully implemented and 
the bankruptcy case closed. The dispute’s resolution could affect only the partners’ tax liability, not the 
reorganized debtor, the estate or the plan’s implementation. Therefore, the bankruptcy court does not have 
jurisdiction to resolve the dispute. In re Wilshire Courtyard, 459 B.R. 416 (9th Cir. B.A. P. 2011). 

11.1.f. Section 1334(e) ousts a state court receiver from possession of the debtor’s assets.  
The municipal debtor had issued revenue bonds, secured by a pledge of the net revenues of the debtor’s 
sewer system. The debtor defaulted in payments. The indenture trustee sought and obtained the appointment 
of a state court receiver, as provided in the indenture, to take possession of and operate the system, collect 
revenues, set rates and pay net revenues to the indenture trustee for distribution to bondholders. Upon the 
debtor’s filing its chapter 9 case, the receiver moved for the bankruptcy court to abstain from taking any 
action to interfere with the receivership. Upon the filing of a petition, 28 U.S.C. § 1334(e) gives the 
bankruptcy court exclusive in rem jurisdiction over all property of the debtor as of the commencement of the 
case. Section 362’s automatic stay and the turnover provisions of sections 542 and 543 only protect the 
court’s in rem jurisdiction. Their inapplicability (as in chapter 9) does not limit the scope of the court’s 
exclusive jurisdiction over property. Therefore, property of the debtor is subject to the court’s in rem 
jurisdiction whether or not the turnover provisions apply. Under Butner v. U.S., 440  U.S. 48 (1979), state 
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law determines whether property is property of the debtor. Under Alabama law, a receivership order and the 
appointment of a receiver does not affect title to the receivership property. The property is in the custody of 
the receivership court, and the receiver takes possession only as an officer of the appointing court, not for 
the creditors seeking the appointment. The bankruptcy court’s exclusive jurisdiction places the property in the 
custody of the bankruptcy court, ousting the receivership court of control and the receiver (who is an officer 
of the receivership court) of possession. Neither section 542 (turnover) nor 543 (prepetition custodian) 
defines what is property of the debtor, and neither is needed to oust the receiver of possession. Section 
1334(e) accomplishes that result as a matter of statute. The result makes the race to the courthouse 
irrelevant: the bankruptcy court’s exclusive in rem jurisdiction is always paramount. In re Jefferson County, 
Ala., ___ B.R. ___, 2012 Bankr. LEXIS 40 (Bankr. N.D. Ala. Jan. 19, 2012). 

11.1.g. The section 1409(b) exception to home court venue does not apply to a preference action. 
The trustee sued the defendant to avoid an $11,215 payment as a preference. Section 1409(a) of title 28 
authorizes venue in the home court for “a proceeding arising under title 11 or arising in or related to a case 
under title 11”. Section 1409(b) denies home court venue for “a proceeding arising in or related to such 
case to recover a money judgment … against a noninsider of less the $11,725”. A preference action is a 
proceeding arising under title 11, which is covered by the plain language of section 1409(a) but is not 
covered by the plain language of the exception in section 1409(b). In addition, section 104(a) adjusted the 
dollar amount in section 1409(b) to $11,725 from $10,950 between the commencement of the case and 
the commencement of the adversary proceeding. Section 104(c) provides that adjustment in dollar 
amounts made under section 104(a) “shall not apply with respect to cases commenced before the date of 
such adjustments”. Therefore, the adjustment does not apply to the adversary proceeding, which is a 
subaction within the case. The trustee may proceed in the home court. Straffi v. Gilco World Wide Markets 
(In re Bamboo Abbott, Inc.), 458 B.R. 701 (Bankr. D.N.J. 2011); see also Schwab v. Peddinghaus Corp.  
(In re Excel Storage Prods., L.P.), 458 B.R. 175 (Bankr. M.D. Pa. 2011). 

11.2 Sanctions 

11.3 Appeals 

11.3.a. Court of appeals does not have jurisdiction over direct appeal from core proceeding that 
was beyond bankruptcy judge’s constitutional authority. A Wisconsin health care provider filed proofs 
of claim in numerous chapter 13 cases. The proofs of claim disclosed the debtors’ medical information. A 
Wisconsin statute makes patient information confidential and gives patients a claim for damages for willful 
violation of the statute. Three debtors brought a class action in the bankruptcy court against the providers 
for damages but soon filed a motion for the bankruptcy judge to abstain in favor of a state court 
proceeding. Other debtors brought a state court class action, which the provider removed to the 
bankruptcy court. The provider then moved to withdraw the reference. The bankruptcy judge first heard the 
abstention motion and determined that the proceedings were core because the claims could arise only in 
a bankruptcy case and fell under 28 U.S.C. § 157(b)(2)(C) (counterclaims against a person filing a proof 
of claim). Based on the core determination, the district court denied the withdrawal motion. The 
bankruptcy judge granted summary judgment for the provider on the ground that the statute permitted 
recovery only if the debtors showed actual damages from the violations, which they did not. The parties 
stipulated to a direct appeal under 28 U.S.C. § 158(d)(2). A court of appeals has jurisdiction to hear a 
direct appeal from a final judgment, order or decree or, with leave of court, from an interlocutory order or 
decree. The claims arise in the bankruptcy cases because they are predicated on the provider’s 
participation in the cases. However, under Stern v. Marshall, 131 S. Ct. 2594 (2011), the bankruptcy 
judge may not determine even a core proceeding if it involves adjudication of private rights between private 
parties that were not historically determined by the executive or legislative branches and did not flow from 
a federal statutory scheme or address a particularized area of the law where Congress devised a 
specialized system to resolve facts expeditiously. The claims are ordinary state law claims. Though they 
arise in bankruptcy cases, the bankruptcy judges do not have constitutional authority to determine them. 
Therefore, the bankruptcy judge did not have authority to issue final judgments on the claims. As a result, 
the court of appeals does not have jurisdiction to hear appeals from the orders as final judgments. 
Moreover, the bankruptcy judge’s order could not function as proposed findings and conclusions under 
section 157(c), because the proceeding was core, and section 157(c) applies only to noncore 
proceedings. Finally, the parties did not adequately consent to the bankruptcy judge’s determination of the 
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proceedings, despite the debtors’ initiation of one of the actions in the bankruptcy court and the provider’s 
removal of the state court case to the bankruptcy case, because the debtors sought abstention and the 
provider sought withdrawal. Therefore, the court does not determine whether the bankruptcy court could 
have acted on consent. Ortiz v. Aurora Health Care, Inc. (In re Ortiz), ___ F.3d ___, 2011 U.S. App. LEXIS 
26009 (7th Cir. Dec. 30, 2011). 

11.4 Sovereign Immunity 

11.4.a. A state’s consent by ratification to a sovereign immunity waiver permits an action to 
enforce the automatic stay and the discharge injunction. The chapter 13 debtor owed child support 
payments. The state collection agency filed a proof of claim. The debtor objected to the prepetition 
interest portion of the claim. The state did not respond, so the court sustained the objection. The debtor 
confirmed the plan and completed all payments, receiving a discharge. During the debtor’s plan 
performance, the state contacted the debtor twice and threatened collection action for nonpayment of 
child support. The debtor’s attorney responded each time, and the state dropped the matter. After the 
discharge, the state sought to collect unpaid prepetition and postpetition interest. The debtor then brought 
an action against the state for violation of the automatic stay and of the discharge injunction. A state 
generally has sovereign immunity, but there are three bases on which the bankruptcy court may entertain 
an action against a state. Under the litigation waiver theory, by filing a proof of claim and invoking the 
court’s jurisdiction, a state waives immunity for adjudication of the claim. Under the congressional 
abrogation theory, Congress may abrogate the state’s immunity under a valid exercise of power. Congress 
has done so in section 106, but the third theory has overtaken the abrogation theory, which retains little 
relevance. Under the “consent by ratification” theory, by ratifying the Constitution’s Bankruptcy Clause, the 
states waived immunity in proceedings necessary to effectuate the bankruptcy courts’ in rem jurisdiction. 
The courts’ in rem jurisdiction involves, at a minimum, the court’s exclusive jurisdiction over the debtor’s 
property, the property’s equitable distribution and the debtor’s discharge. An action for a stay violation, 
even one seeking money damages, functions to protect the courts’ in rem jurisdiction. Therefore, the 
states generally consented by ratification to a sovereign immunity waiver to permit enforcement actions for 
a stay violation. In this case, however, the debtor brought the action after distribution was completed, the 
court no longer had exclusive jurisdiction over the debtor’s property and the discharge injunction replaced 
the stay. Therefore, the action was too late to vindicate the court’s in rem jurisdiction, and the sovereign 
immunity waiver did not apply. An action for a discharge injunction violation similarly functions to protect 
the in rem discharge, and the sovereign immunity consent by ratification therefore applies to it. State of 
Florida Dept. of Rev. v. Diaz (In re Diaz), 647 F.3d 1073 (11th Cir. 2011). 

12. PROPERTY OF THE ESTATE 

12.1 Property of the Estate 

12.1.a. SIFMA’s standard form repo agreement effects a sale, not a secured loan. A lender 
transferred its interest in a loan using the Securities Industry and Financial Market Association’s standard 
form master repurchase agreement. The agreement characterizes the parties as seller and buyer, 
describes the transaction as a sale, and expresses the parties’ intent that the transaction be treated as a 
sale. The agreement required the seller to repurchase and the buyer to sell the identical securities at the 
end of the agreement’s term, required the seller as custodian to maintain the securities in a segregated 
account for the buyer and permitted the seller to retain all payments on the securities during the term. If 
the seller defaulted under the agreement, the buyer’s only remedy was to sell the securities in a 
commercially reasonable manner, apply the sale proceeds to the repurchase price, and pay any surplus to 
the seller. The explanatory documentation accompanying the form agreement says that the agreement 
“reflects the understanding of the market as a whole that the repurchase agreements for insolvency law 
purposes are purchases and sales”. A court must construe an agreement as a whole to determine its 
effect. Here, there is consistent express language of sale and purchase throughout the agreement. The 
provision permitting the seller to retain distributions included the operative word “sold”, and the 
custodianship provision does not detract from the sale characterization. The limitations on the buyer’s 
remedies upon default is a reasonable contractual provision setting forth the legal consequences of a 
breach, not something that requires recharacterization of the agreement as a secured loan. Therefore, the 
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agreement effects a sale. Palmdale Hills Prop., LLC v. Lehman Comm’l Paper, Inc. (In re Palmdale Hills 
Prop., LLC), 457 B.R. 29 (9th Cir. B.A. P. 2011). 

12.1.b. Court upholds security interest in economic value of FCC license. The debtor granted a 
security interest to the indenture trustee for its bonds in “all FCC License Rights [including] the right to 
receive monies, proceeds, or other consideration in connection with the sale, assignment, transfer, or other 
disposition of any FCC licenses … or any goodwill or other intangible rights or benefits associated 
therewith”, but excluding “any FCC License to the extent … the Collateral Agent may not validly possess a 
security interest directly in the FCC License pursuant to applicable federal law”. Under the Federal 
Communications Act, FCC policy determines the extent to which a licensee may grant a security interest in 
a license. FCC policy prohibits a security interest in a license but not in the proceeds of the sale of a license 
or “in the private economic value of an FCC license to the extent that such lien does not violate the FCC’s 
public right to regulate license transfers”. A license’s private economic value is a general intangible under 
the U.C.C. Therefore, a security interest may attach to that value. Section 552 does not permit a lien on 
property that the estate acquires after bankruptcy except to the extent the property is proceeds of 
prepetition collateral. License sale proceeds that the estate acquires after bankruptcy are proceeds of the 
license’s private economic value and therefore are subject to a security interest in the value that the debtor 
granted before bankruptcy. The value is also subject to the security interest for plan purposes, even when 
the estate does not sell the license, because the lien on the underlying intangible—the license’s value—is 
valid during the case. Sprint Nextel Corp. v. U.S. Bank N.A. (In re TerreStar Networks, Inc.), 457 B.R. 254 
(Bankr. S.D.N.Y. 2011). 

12.1.c. A narrow D&O policy definition of “Loss” prevents a liquidating trust from recovering from 
the insurer on a claim against an “absolved” director. The plan vested claims against former directors 
in a liquidating trust but permitted the trust to collect only from the D&O insurer and prohibited it from 
collecting from the director. The trust obtained a judgment against the director and sued the insurer, who 
had refused coverage to the director on the ground that the policy definition of “Loss” did not include the 
judgment. “Loss” was the amount that “any Insured Person becomes legally obligated to pay on account 
of each Claim” but excludes “any amount not indemnified by the Insured Organization for which the 
Insured Person is absolved from payment by reason of any covenant, agreement, or court order.” The plan 
provision absolved the director, so the policy did not cover the director’s liability for the judgment. U.S. 
Bank N.A. v. Fed. Ins. Co., ___ F.3d ___, 2011 U.S. App. LEXIS 24623 (8th Cir. Dec. 13, 2011). 

12.2 Turnover 

12.3 Sales 

13. TRUSTEES, COMMITTEES, AND PROFESSIONALS 

13.1 Trustees 

13.1.a. Section 326(a) percentages may apply to noncash disbursements where chapter 11 
trustee confirms plan that does not provide for cash distributions. A chapter 11 trustee 
administered a case and proposed and confirmed a plan that resulted in distribution of securities (rather 
than cash) to creditors and investors. Section 326(a) limits a chapter 7 or chapter 11 trustee’s 
compensation to a percentage of “all moneys disbursed or turned over in the case by the trustee to 
parties in interest”. In this case, the trustee’s fee request exceeded the percentage of cash disbursed but 
not the percentage of securities distributed under the plan. Section 704(a)(1) requires a chapter 7 trustee 
to “collect and reduce to money the property of the estate for which such trustee serves”. There is no 
comparable duty of a chapter 11 trustee, who is required instead to propose and confirm a plan, which 
might provide for distribution of property other than cash. It would create an absurd result to apply section 
326(a) literally to deny the trustee compensation for doing what the statute requires. Therefore, the court 
applies a “constructive disbursement” exception to section 326(a) to permit the trustee to be 
compensated for his efforts. In re Radical Bunny, LLC, 459 B.R. 434 (Bankr. D. Ariz. 2011). 

13.2 Attorneys 

13.3 Committees 
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13.4 Other Professionals 

13.4.a. Court denies expert witness fees because testimony did not provide identifiable, 
tangible, material benefit to the estate. The debtor retained an expert witness to testify at 
confirmation in support of its plan. The court denied confirmation without mentioning the witness’s 
testimony. The witness assisted the debtor in preparing for the confirmation hearing on an amended 
plan, which the court confirmed. The witness requested compensation of $27,475 under section 330. 
To be compensable under section 330, the services “must be necessary to the administration of, or 
beneficial at the time” rendered, and in retrospect, the services “must result in an identifiable, tangible, 
and material benefit to the bankruptcy estate”. A quantifiable or monetary return is not required. Here, 
the expert witness services were prospectively necessary to the administration of the case, and the 
witness did prepare and testify. However, because the court refused to confirm the plan and did not even 
mention the witness’s testimony in its findings or ruling, the services did not result in an identifiable, 
tangible and material benefit to the estate. The court denies the fee application. In re IRH Vintage Park 
Partners, L.P., 456 B.R. 673 (Bankr. S.D. Tex. 2011). 

13.5 United States Trustees 

14. TAXES 

15.  CHAPTER 15—CROSS-BORDER INSOLVENCIES 

15.1.a. Court applies section 365(n) in a chapter 15 case to prevent termination of technology 
licenses. The German debtor filed an insolvency proceeding in Germany. The German Insolvency 
Administrator obtained recognition under chapter 15 of the German proceeding as a foreign main 
proceeding. In the German proceeding, the Insolvency Administrator elected nonperformance of the 
debtor’s intellectual property cross-license agreements with international technology companies that 
operated in the United States. Under German insolvency law, upon electing nonperformance, the Insolvency 
Administrator may prevent the licensees from using the licensed technology, contrary to the protection that 
section 365(n) gives licensees in a U.S. bankruptcy case. The U.S. licensees developed expensive factories 
that incorporated the licensed technology and could suffer major losses of sunk costs (although the court 
was unable to estimate how much the losses would be) or exposure to royalty demands if they did not 
receive protection in the chapter 15 case comparable to the protection that section 365(n) provides. 
Section 1509(b) requires a U.S. court, after recognition of a foreign proceeding, to grant comity and 
cooperation to the foreign representative. Section 1521(a) requires the court to grant “any appropriate 
relief”, subject to the debtor’s and creditors’ rights being “sufficiently protected”, which requires the court to 
balance the relief and the interests of those affected, without unduly favoring one group over another. Here, 
the Insolvency Administrator will realize less value if section 365(n) applies, but section 365(n) would not 
impose any affirmative obligation on him. By contrast, the licensees could lose substantial value in existing 
investments, so they are not sufficiently protected without application of section 365(n). Section 1506 
permits the court to refuse to take action that “would be manifestly contrary to the public policy of the 
United States”. A court may apply section 1506 when the foreign proceeding involves procedural unfairness 
or application of foreign law would “severely impinge the value and import of a U.S. statutory or 
constitutional right, such that granting comity would severely hinder United States bankruptcy courts’ ability 
to carry out … the most fundamental policies and purposes of these rights.” Congress enacted section 
365(n) to protect American technology and evidences a strong U.S. policy favoring technological 
innovation. Failure to apply it in chapter 15 cases would “slow the pace of innovation, to the detriment of 
the U.S. economy”, which “would severely impinge an important statutory protection … and thereby 
undermine a fundamental U.S. public policy. Therefore, the court applies section 365(n) and protects the 
licensees. In re Qimonda, ___ B.R. ___, 2011 Bankr. LEXIS 4191 (Bankr. E.D. Va. Oct. 28, 2011). 

15.1.b. Chapter 15 court denies injunction to protect debtor’s nondebtor subsidiaries. A Mexican 
debtor issued U.S. bonds. Its Mexican and U.S. subsidiaries guaranteed the debt. During negotiations to 
restructure the bonds and all the guarantees, several bondholders filed involuntary chapter 11 petitions 
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against several U.S. subsidiaries and filed state court collection actions in the U.S. against the parent and 
numerous non-U.S. subsidiaries and sought to attach their U.S. assets. The parent filed an insolvency 
proceeding in Mexico and soon after filed a chapter 15 petition for recognition of the Mexican proceeding as 
a foreign main proceeding. Pending recognition, the parent moved the chapter 15 court to stay all collection 
actions against it and the subsidiaries. Section 1519 permits the court, pending determination of a 
recognition petition, to grant interim relief, including staying execution against the debtor’s assets and relief 
referred to in section 1521(a)(7), which, after recognition, permits “any additional relief that may be 
available to a trustee” (with certain exceptions). Section 1519’s list of relief is not exclusive, so the court 
may issue a stay during the recognition gap period that is co-extensive with the automatic stay of section 
362. The Mexican parent, which was subject to the chapter 15 petition, showed adequate cause for the 
injunction, which the court grants. Availability of comparable relief for the nondebtor subsidiaries requires 
they meet the four-part test for an injunction: likely success on the merits, irreparable injury, balance of 
equities and the public interest. Success on the merits in this context is measured by the likely outcome of 
the litigation sought to be stayed. Here, the evidence was divided. Irreparable harm may equate to lack of 
an available remedy at law. The subsidiaries could file insolvency proceedings in the U.S. or in Mexico, 
which would provide them the protection they seek. In addition, an injunction would harm the bondholders, 
because they would be remitted to the Mexican legal system to pursue their claims in the insolvency 
proceeding, despite the bonds’ intent that disputes be resolved in U.S. courts. Finally, an injunction would 
not be in the public interest, because it would protect nondebtors, contrary to the important bankruptcy law 
principle that the Code generally protects only debtors, and would invite other foreign debtors to file 
insolvency proceedings in their home jurisdictions only for the parent and seek protection for their 
subsidiaries in the U.S. without filing insolvency proceedings in either jurisdiction. Therefore, the court 
denies the injunction. Vitro, S.A.B. de C.V. v. ACP Master, Ltd. (In re Vitro, S.A.B. de C.V.), 455 B.R. 571 
(Bankr. N.D. Tex. 2011). 

 
 


